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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction to entertain this appeal is vested in this 
court pursuant to the provisions of 28 U. S. C. #2253. 

STATEMENT OF CASE 

Appellant appeals from an order of the United States 
District Court for the District of Columbia discharging a 
rule to show cause and dismissing a petition for a writ of 
habeas corpus on the ground that the District Court was 
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without jurisdiction because the Petitioner was in Ger¬ 
many and outside the territorial limits of the District of 
Columbia. The order was entered notwithstanding the 
fact that Petitioner is also physically outside the territorial 
jurisdiction of every other United States District Court. 
The Court had jurisdiction over the Respondents. 

STATUTES INVOLVED 

28 U. S. C. § 2241. Power to grant writ 

(a) Writs of habeas corpus may be granted by the Su¬ 
preme Court, any justice thereof, the district courts and 
any circuit judge within their respective jurisdictions. The 
order of a circuit judge shall be entered in the records 
of the district court of the district wherein the restraint 
complained of is had. 

• • • • 

(c) The writ of habeas corpus shall not extend to a 
prisoner unless— 

(1) He is in custody under or by color of the au¬ 
thority of the United States or is committed for trial 
before some court thereof; or 

• • • • 

(3) He is in custody in violation of the Constitu¬ 
tion or laws or treaties of the United States; or 

• • • • 

QUESTION ON APPEAL 

Is the United States District Court for the District 
of Columbia without jurisdiction to issue a writ of habeas 
corpus merely because the Petitioner is not physically 
present within the territorial limits of the District of Co¬ 
lumbia — when the Petitioner is not physically present 
within the territorial jurisdiction of any other United 
States District Court? 
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STATEMENT OF FACTS 

Darwin H. Browell was sentenced by a General Court 
Martial to serve three years for an alleged violation of the 
96th Article of War. 

On January 18, 1948, he filed through his attorneys a 
Petition for Writ of Habeas Corpus (R. 1) challenging 
the jurisdiction of the Court Martial which tried and con¬ 
victed him. The petition named Kenneth C. Royall, Secre¬ 
tary of the Army, and Major General Edward F. Witsell, 
The Adjutant General, as Respondents. 

An Order Authorizing and Directing Respondents to 
Show Cause was issued (R. 7), a Motion to Dismiss was 
filed by Respondents (R. 8), and on the return day, after 
hearing argument on the question of its jurisdiction, the 
District Court discharged the Rule and dismissed the Peti¬ 
tion for lack of jurisdiction because the Petitioner (Darwin 
H. Browell) was not physically present within the District 
of Columbia and because the Respondents were not the 
proper parties before the court (11). The fact that Mr. 
Browell had no other forum anywhere in the world to 
which he could petition for relief from the unlawful im¬ 
prisonment was called to the Court’s attention. 

** ■ - . t • • • 

SUMMARY OF APPELLANT’S ARGUMENT 

Appellant contends that the District Court has jurisdic¬ 
tion to issue the writ since Respondents are within its 
jurisdiction. 

_ - V " 

The absence of Petitioner from the District of Columbia 
merely places upon the District Court a duty to determine 
whether it will exercise its jurisdiction. When there is no 
other forum in which the question presented can be de¬ 
termined with greater convenience and propriety than in 
the United States District Court for the District of Colum¬ 
bia, then that Court must exercise its jurisdiction. 
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ARGUMENT 
Point I 

The United States District Court for the District of Colum¬ 
bia Is Vested With Power to Issue the Writ of Habeas 
Corpus Here Applied For and the Dismissal of the 
Petition for Lack of Jurisdiction Constitutes Error. 

Power to issue writs of habeas corpus is vested in the 
District Court pursuant to the provisions of the United 
States Code and also pursuant to the provisions of the Dis¬ 
trict of Columbia Code. In Downey v. U. S., 91 F. (2d), 
223, at page 227, Mr. Justice Stephens said: 

“The Justices of the District Court of the United States 
for the District of Columbia have power to issue writs 
of habeas corpus. D. C. Code (1929) tit. 18, par. 57, 
12 Stat. 762, c. 762, c. 91; 31 Stat. 1200, c. 854, par. 68; 
also D. C. Code (1929) tit. 24, par. 201, 31 Stat. 1372, 
c. 854, par, 1143. ” 

In the recent case of Ahrens v. Clark, 68 S. Ct. 1443, by 
6 to 3 vote, the United States Supreme Court held that the 
District Court of the United States for the District of Co¬ 
lumbia lacked power to issue a writ of habeas corpus in a 
case where the person confined was within an area where 
another Federal district court had jurisdiction to act. 
There was no ruling that the District Court lacked such 
power in a case where the person confined was outside the 
jurisdiction of any of the United States District Courts. 
The Court specifically reserved that question in the follow¬ 
ing language: 

“We need not determine the question of what proc¬ 
ess, if any, a person confined in an area not subject 
to the jurisdiction of any district court may employ to 
assert federal rights. ’ ’ (footnote 4) 

Mr. Justice Rutledge, in his dissent, stated, “The Court 
has reserved decision upon cases where the place of confine- 


5 


ment is not within the territorial jurisdiction of any court.” 
It would thus appear that all of the Justices of the United 
States Supreme Court are of the opinion that the case pres¬ 
ently presented does not fall within the ruling of the Ahrens 
case—or the specific reservation would not have been made. 

This Court is now called upon to decide whether a per¬ 
son detained in an area outside the territorial jurisdiction 
of any United States District Court by virtue of authority 
and orders issued by officers of the United States is entitled 
to file a petition for a writ of habeas corpus in the district 
where the officers exercising such authority reside. 

In this case the respondents reside within the territorial 
jurisdiction of the United States District Court for the 
District of Columbia. They were personally served with 
process within its territorial bounds. They are the persons 
holding the Petitioner, and for the purposes of this appeal 
it must be assumed that the detainer is wrongful. 

The respondents are within the reach of the District 
Court’s process and it therefore has jurisdiction. Ex 
Parte Endo, 323 U. S. 283. At page 306, Mr. Justice Doug¬ 
las, writing for a unanimous Court, said: 

“There are expressions in some of the cases which 
indicate that the place of confinement must be within 
the court’s territorial jurisdiction in order to enable 
it to issue the writ.... But we are of the view that the 
court may act if there is a respondent within reach of 
its process who has custody of the petitioner. As 
Judge Cooley stated in In the Matter of Samuel W. 
Jackson, 15 Mich. 417,439-440: 

‘The important fact to be observed in regard to 
the mode of procedure upon this writ is, that it is 
directed to, and served upon, not the person con¬ 
fined, but his jailer. It does not reach the former 
except through the latter. The officer or person who 
serves it does not unbar the prison doors, and set 
the prisoner free, but the court relieves him by com¬ 
pelling the oppressor to release his constraint. The 



6 


whole force of the writ is spent upon the respon¬ 
dent/ ” 

In People v. New York Asylum, 57 App. Div. (N. Y.) 383, 
the Court said: 

“We are not at all in doubt as to the rules of law 
applicable to cases of this kind, and there is no divi¬ 
sion of opinion in the court as to those rules. If the 
defendant in proceedings for a writ of habeas corpus 
has the custody or control of the person whose release 
is sought, so that it is possible for him to obey the 
order of the court with respect to that person, the 
court has jurisdiction not only to issue the writ, but 
to make a determination in the matter and to require 
the delivery of such person; and this can be done, al¬ 
though it appears that the person whose release is 
sought is without the State. . . . Section 2015 of the 
Code of Civil Procedure provides that a person im¬ 
prisoned or restrained of his liberty ‘within the 
State’ is entitled to a writ of habeas corpus. That has 
been extended by the courts, and properly so, to au¬ 
thorize the court to require the release of a person 
who is not within the State if the defendant to whom 
the writ is addressed has the power to produce him, 
and subject him to the power of the court. 

“Even if it should appear in the petition for the 
writ that the person whose release is sought is without 
the State, nevertheless, the court has jurisdiction to 
issue the writ if the facts show that the person to whom 
it is directed may have the control of the person con¬ 
fined, or may be able to obey the command of the court 
by producing him. In such a case when it appears 
that the person to whom the writ is directed may be 
able to produce the imprisoned person the writ ought 
to issue, and if for any reason the defendant is not 
able to obey it that fact should be made to appear by 
the return or the proof, and when it does appear, and 
not until then, should the writ be vacated.” (Italics 
supplied.) 

There are other cases to the same effect. See Ex Parte 
Anderson, 121 English Reports 525; Carus Wilson’s Case, 
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115 English Reports 759; Sanders v. Alien, 100 F. 2d, 717 
(D. C.); In Re Jackson, 15 Mich. 417; People ex rel. Dunlap 
v. N. Y. Asylum, 58 App. Div. 133 ; Queen v. Barnardo, 24 
Queens Bench 283; TJ. S. v. Davis, 5 Cranch C. C. 622; 
Shaw v. Shaw, 114 S. C. 300; Rivers v. Mitchell, 57 Iowa 
193; Dissenting opinion, Mr. Justice Rutledge, joined in by 
Mr. Justice Black and Mr. Justice Murphy, in Ahrens v. 
Clark, 68 Supreme Ct. 1443; Crowell v. Crowell, 190 Ga. 
501; Emerson v. Guthner, 108 P. 2nd 866. The case of 
McGowan v. Moody, 22 App. D. C. 148, relied upon by the 
respondent is distinguishable. See footnote 18, 24 and 25 
of dissenting opinion in Ahrens v. Clark, supra. 

In Ex Parte McCardle, 6 Walk 319,325-326, Chief Justice 
Chase, referring to the Constitutional provision and Con¬ 
gressional enactments relating to habeas corpus, said, 

“This legislation is of the most comprehensive char¬ 
acter. It brings within the habeas corpus jurisdiction 
of every court and of every judge every possible case 
of privation of liberty contrary to the national Con¬ 
stitution, treaties or laws. It is impossible to widen 
this jurisdiction.” 

The United States Supreme Court has held on many 
occasions that there may be no privation of the right to 
obtain the writ because technicalities or other form of legal 
niceties. Bowen v. Johnson, 306 U. S. 19; Price v. Johnson, 
334 U. S. 266; Wade v. Mayo, 68 S. Ct. 1270. 

'Unless it be held that jurisdiction is vested in the United 
States District Court for the District of Columbia; the : Peti¬ 
tioner and all others similarly situated, are without redress. 
See Ex Parte Betz et al, 329 U. S. 672. Such a result was 
never within the contemplation of the United States, Con¬ 
stitution, Article I, Section 9, Clause 2, and statutes im¬ 
plementing same. 28 U. S. Code, Chapt. 153. - * 

Habeas corpus as it existed in Common Law may not be 
abridged by Congressional enactment or by judicial pro- 
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nouncement for the reason that it is guaranteed by the 
United States Constitution. We are led, therefore, to a dis¬ 
cussion as to what that Constitutional guarantee consists. 

Point n 

The Remedy of Habeas Corpus as It Existed at Common 
Law at the Time of the Adoption of the Constitution Is 
a Part of the Fundamental Law of the Land and It 
May Not Be Impaired or Suspended Except in Times 
of Invasion or Rebellion. 

United States Constitution, Article I, Sec. 9, Clause 2. 

McNally v. Rill, 293 U. S. 131. 

Ex Parte Merry man, Fed. Case No. 9847. 

In McNally v. Hill, supra, Mr. Justice Stone, speaking 
for the Court said: 

“The legislation and the decisions of the English 
courts interpreting it have been accepted by this Court 
as authoritative guides in defining the principles which 
control the use of the writ in the Federal courts. See 
Ex Parte Watkins, supra (3 Pet. 202, 7 L. Ed. 653); 
Ex Parte Terger, supra (8 Wall. 95, 19 L. Ed. 335); 
Ex Parte Parks, supra (93 U. S. 21, 22, 23, L. Ed. 
788).” 

Our habeas corpus statutes are based on the English 
Habeas Corpus Act and the use of the writ as it was known 
at the time the Constitution was adopted. Under Common 
Law, writs of habeas corpus have been issued by the 
English courts in many cases where neither prisoner 
nor respondent were within the territorial limit of the 
court issuing the writ. Ex Parte Anderson, 121 Eng. 
Reports 525; Carus Wilson's Case, 115 Eng. Reports 759. 
Queen v. Barnardo, 24 Queens Bench 283; Blackstone’s 
Commentaries, VoL 3, p. 131. 

In Ex Parte Anderson, supra, a writ was issued by a 
court sitting in England to a sheriff and a jailor in Canada 
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to produce the body of one John Anderson. The writ even 
went further. It was directed to “all other sheriffs, gaolers 
and all constables and others in the said province having 
the custody or control of said John Anderson.” At page 
528, Cockbum C. J. said: 

“Lord Coke, Lord Mansfield, Blackstone (Commen¬ 
taries, Vol. 3, p. 131) and Bacon’s Abridgment (Tit. 
Habeas Corpus (B) 2) all agree that writs of habeas 
corpus have been and may be issued into all parts of 
the dominions of the Crown of England wherever a 
subject of the Crown is illegally imprisoned or kept 
in custody. In addition to these dicta of eminent au¬ 
thorities, we have actually precedence of the issue of 
the writ in very modem times into the Islands of Man, 
Jersey and St. Helena. . . . Both upon authority and 
precedent, we think the writ ought to go. Writ of 
habeas corpus granted.” 

So also have the courts of the Common Law States in 
this country issued writs although the person confined was 
outside the jurisdiction of the State. See Church, Habeas 
Corpus, 2nd Ed. par. 109; People v. N. Y. Asylum , 57 App. 
Div. (N. Y.) 383; In the Matter of Samuel W. Jackson, 15 
Mich. 417; Rivers v. Mitchell, 57 Iowa 193 and other cases 
cited above. 

The right to the remedy of habeas corpus was estab¬ 
lished as a part of the Common Law by an Act of 1641 (16 
Car. 1, c. 10, s. 8), which reversed the law as applied in Dar¬ 
nel 1 s Case (The Five Knights 1 Case) (1627) 3 St. Tr. 1, 
and confirmed the Petition of Right, 1628. The English 
Habeas Corpus Acts of 1679, 1816 and 1862 improved pro¬ 
cedure for making the writ more effective. 

Sir William Blackstone defined the process as: 

“The great and efficacious writ, in all manner of ille¬ 
gal confinement, is that of habeas corpus ad subjici¬ 
endum; directed to the person detaining another, and 
commanding him to produce the body of the prisoner, 
with the day and cause of his caption and detention 
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ad faciendum, subjiciend et recipiendum, to do, submit 
to and receive whatsoever the judge or court awarding 
such writ shall consider in that behalf. This is the high 
prerogative writ, and therefore by the common law 
issuing out of the Court of King’s Bench not only in 
term time, but also during the vacation by a fiat from 
the chief justice or any other of the judges and running 
into all parts of the King’s dominions; for the King 
is at all times entitled to have an account why the 
liberty of any of his subjects is restrained, wherever 
that restraint may be inflicted.” 3 Blackstone Comm. 
129,131. 

The remedy of the writ of habeas corpus was available to 
a person held in confinement anywhere under the juris¬ 
diction of the British Crown at the time of the adoption of 
the Constitution. Ex Parte Anderson, supra, and other 
cases cited above. This is further evidenced by the pro¬ 
visions of the Habeas Corpus Act of 1862 precluding the 
writ from henceforth issuing to any Colony in which there 
is a court with authority to grant and issue the writ and 
with power to ensure its execution in the Colony; otherwise 
the writ may be enforced in any part of the overseas pos¬ 
sessions of the Crown. 

In Rex v. Crewe (1910) 2 K.B. 576 at 592-3, 604-5, 618 
and 629, two of the three Lord Justices expressed the 
opinion that under the Habeas Corpus Act of 1640,16 Car. 
1, C. 10, Sec. 8, which is similar to ours in specifying the 
persons to whom the writ shall be directed, the writ 
could properly issue from a court in England to His Maj¬ 
esty’s Secretary of State for the Colonies, to test the le¬ 
gality of imprisonment of an African tribesman in Africa, 
by order of the High Commissioner of an African protec¬ 
torate of England. 

That the writ and proceedings relating thereto are gov¬ 
erned by the Common Law of England as it existed at the 
•time of the adoption of the Constitution has been reaffirmed 
many times. See Ex Parte Kaine, Fed. Case No. 7597; Ex 
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Parte Parks , 93 U. S. 18; McNally v. Hill, 293 U.S. 131; 
Ex Parte Baez, 177 U. S. 378. Our habeas corpus statute 
(18 U.S.C., Chap. 153) is merely declaratory of the common 
law. In Re Haskell, 52 Fed. 795; Ex Parte Kearney, 7 
Wheat (20 U. S.) 38. 

There may be no abridgment of the constitutional guar¬ 
antee to the writ of habeas corpus, except as provided for 
by the Constitution itself. In Re Barry, 48 Fed. 113; Ex 
Parte Milligan, 71 U. S. 1; People v. Ocuul, 44 Barb. (N. Y.) 
98. 

It would appear that Congress has extended and even lib¬ 
eralized the Common Law procedure respecting habeas 
corpus. Johnson v. Zerbst, 304 TJ. S. 458; Walker v. Johns- 
ton, 312 U. S. 275. How then can it be asserted that the 
petitioner is without a remedy? Congress did not and 
could not (even if it wished to) impair, or destroy the effi¬ 
cacy of the writ. Chief Justice Taney, siting as a circuit 
judge, in Ex Parte Merryman, supra, said: . 

“The power of legislation granted by this latter is, 
by its words, carefully confined to the specific objects 
before enumerated. But as this limitation was una¬ 
voidably indefinite, it was deemed necessary to guard 
more effectually certain great cardinal principles, es- 
ssential to the liberty of the citizen, and to the rights 
and equality of the States, by denying to Congress, in 
express terms, any power of legislation over them. It 
was apprehended, it seems that such legislation might 
be attempted under the pretext that it was necessary 
- and proper to caxy into execution the powers granted; 

v and it was determined that there should be nb room to 
doubt, where rights of such vital importance werecon- 
ceroed; and accordingly, this clause is immediately fol¬ 
lowed by an enumeration of certain subjects, to which 
the powers of legislation shall not extend. The great 
importance which the framers of the Constitution at¬ 
tached to the privilege is proved by the fact, that its 
suspension, except in cases of invasion or rebellion, is 
first in the list of prohibited powers ; and even in these 
cases the power is denied, and its exercise prohibited, 
unless the public safety shall require it.” 
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The recent case of Ahrens v. Clark is not in conflict with 
the earlier decisions of the English and American courts 
respecting the scope of the writ of habeas corpus. In 
announcing the principle underlying its ruling the court 
cited Ex Parte Graham, 4 Wash. C. C., pp. 211, 212, F. 
Case No. 5658, and in the footnote to this citation set out 
the language of Mr. Justice Washington; the applicable 
portion of which reads as follows: 

“This division and appointment of particular courts 
for each district, necessarily confines the jurisdiction 
of these local tribunals within the limits of respective 
districts within which they are directed to be holden. 
Were it otherwise and the court of one district could 
send compulsory process into any other, so as to draw 
to itself a jurisdiction over persons and things without 
the limits of its district, there would result a clashing 
of jurisdiction between the different courts not easily 
to be adjusted, and an oppression upon suitors too 
intolerable to be endured/ ’ 

When the words of the Statute are considered in con¬ 
junction with this underlying principle and the legislative 
history as set forth by the Court, it is clear that the statute 
as now interpreted by the Court, simply means that where 
a petitioner is within the territorial jurisdiction of one 
district court of the United States, he must seek his remedy 
within that district. The courts of other districts are then 
without jurisdiction to invade the province of the courts of 
the district in which the petitioner is confined. 

That such was the intent of the majority of the Justices. 
of the United States Supreme Court is further emphasized 
by the specific reservation of the Court contained in the 
footnote on page 1385: ...... 

“We need not determine the question of what proc¬ 
ess, if any ? a person confined in an area not subject to 
the jurisdiction of any district court may employ to 
assert federal rights. Cf. Ex. parte Betz, and com¬ 
panion cases, 329 U. S. 672,91L. Ed. 593,594,67 S. Ct. 
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It is apparent from a careful reading of the decision of 
the majority members in Ahrens v. Clark (particularly in 
view of the specific reservation therein referred to), that 
it was their intention to give similar effect to our statute 
(28 U. S. Code, Chap. 153) as was accomplished by the 
English Habeas Corpus Act of 1862. Under that Act the 
English judges were denied jurisdiction to issue writ of 
habeas corpus in cases where local courts were available for 
that purpose. 

If the effect of the words “within their respective juris¬ 
dictions’* is held merely to mean that where one district 
court has jurisdiction by virtue of the petitioner being held 
in confinement within the territorial jurisdiction of such 
court and that other district courts are without jurisdiction 
to entertain his petition for a writ of habeas corpus, then 
such enactment does not conflict with the Constitutional 
guarantee of this great prerogative writ. On the other 
hand, if it were the intention of Congress to deny the 
right to petition for writ of habeas corpus to all who, 
through accident or design, are held imprisoned by officers 
of the federal government in places outside of the terri¬ 
torial jurisdiction of the Federal courts of original juris¬ 
diction, then the enactment so construed would in effect 
suspend the privilege of the writ of habeas corpus to all 
persons so held in confinement in violation of the specific 
prohibition of Article 1, Sec. 9, Clause 2 of the Constitution. 

Certainly, Congress in enacting the Selective Service Act 
of 1948, and thereby subjecting young American manhood 
to possible involuntary service in the United States Army 
and to probable service outside the territorial limits of the 
jurisdiction of any United States District Court cannot at 
the same time have intended thereby to suspend to such per¬ 
sons the privilege of the writ of habeas corpus. This is a 
bald fact apparent merely from the statement thereof. 

An objection was made to our present Habeas Corpus 
Act before the words “within their respective jurisdic- 
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tions” were included therein, cn the ground that it would 
permit “a district court judge in Florida to bring before 
him some men convicted and sentenced and held under im¬ 
prisonment in the State of Vermont or in any of the further 
states’’ (citing Cong. Globe, 39th Cong. 2d Sess. 730). It 
would thus appear the words “within their respective jur¬ 
isdictions” were inserted only to accomplish orderly pro¬ 
cedure not to destroy a vested power. 

Where, then, the writ is “directed to the person detain¬ 
ing another” and where the person to whom it is directed 
is within the territory jurisdiction of the court in which 
the proceedings are instituted and it is within the respon¬ 
dent’s power to terminate the imprisonment without leav¬ 
ing the District of Columbia, and the petitioner is not 
within the territorial jurisdiction of any other district court, 
the jurisdiction of the United States District Court for the 
District of Columbia to entertain such petition is sanctioned 
by the historic nature and scope of this great prerogative 
writ, its incorporation into the fundamental law of the 
land, and the specific prohibition against its suspension. 

That the jurisdiction to entertain such writ existed under 
Common Law is beyond dispute. That the constitutional 
injunction against the suspension of this jurisdiction is 
absolute, is also beyond dispute. It is therefore merely a 
question of whether such jurisdiction is vested in the 
United States District Court for the District of Columbia, 
where the respondent resides, where he was personally 
served with process and appeared, or whether the jurisdic¬ 
tion is vested in some other court. 

Jurisdiction is not vested in any of the State courts since 
the acts of federal officers are involved and therefore a 
matter for recognition by the federal courts. Title 28, U. S. 
Code 2255. The district courts outside the District of Co¬ 
lumbia have no power to act since the respondents reside 
within the District of Columbia and process from any other 
district court could not be served on them. U. S. Ex Rel. 
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Corsetti v. Commanding Officer of Camp Upton, 3 F. E. D. 
360; U. S . Ex Rel. Goodman v. Roberts, 152 F. 2d 841. 

There remains the United States Supreme Court and the 
Justices thereof. The United States Supreme Court has 
ruled that it has no original jurisdiction to entertain such 
application. Ex Parte Betz et al., 329 U. S. 672; Milch v. 
U. S., 332 U. S. 789; In Re Girke, 68 S. Ct. 1491 (decided 
June 7,1948). The Chief Justice of the United States Su¬ 
preme Court has denied for want of original jurisdiction 
an application for a writ of habeas corpus submitted to him 
in his individual capacity. Matter of Halbach , decided 
June 1948. Two other justices of the U. S. Supreme Court 
have refused to entertain similar applications. Thus it has 
been held that there is no original jurisdiction in the U. S. 
Supreme Court or in the individual Justices thereof. 

The only court, therefore, which, by law, has power and 
original jurisdiction to issue the writ herein applied for is 
the United States District Court for the District of Colum¬ 
bia, and its ruling denying such jurisdiction constitutes 
error. 

CONCLUSION 

Unless the decision of the District Court is reversed Dar¬ 
win H. Browell and thousands of American soldiers will be 
in that anomalous position of having the “precious and 
sacred right to liberty” without an effective remedy to 
protect it. 

Respectfully submitted, 

Joseph S. Robinson . 

Dayton M. Habrington 

James D. Graham, Jr., 

Attorneys for Appellant 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

H. C. No. 3498 
DARWIN H. BROWELL 

Petitioner 

v. 

HON. KENNETH C. ROYALL 
Secretary of the Army 
and 

MAJOR GENERAL EDWARD F. WITSELL 
The Adjutant General 

Respondents 

PETITION FOR WRIT OF HABEAS CORPUS 

The petition of Darwin H. Browell, by James D. Gra¬ 
ham, Jr. and Joseph S. Robinson, his attorneys, upon infor¬ 
mation and belief respectfully shows: 

I. 

That Darwin H. Browell is a citizen of the United States 
and a former soldier, who received his Honorable Discharge 
from the United States Army in the European Theatre. 
After receiving his honorable discharge, petitioner accepted 
employment with EUCOM Exchange System. 

That on or about October 31, 1948, petitioner’s contract 
of employment with EUCOM Exchange System was termi¬ 
nated and he was discharged. Thereafter, although he was 
neither a soldier in the United States Army, nor an an 
employee of EUCOM Exchange System nor of the United 
States Army, and although he was neither a person accom¬ 
panying the armies outside the territorial limits of the 
United States, or otherwise a person subject to military 
law under the laws of the United States, he was brought 
to trial before a United States Army Courts-Martial for 
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an alleged offense allegedly committed prior to his dis¬ 
charge from EUCOM Exchange System. As a result of 
said trial he was sentenced to a term of imprisonment and 
is now being held a prisoner as hereinafter set forth. 

2 II. 

That said Darwin H. Browell is now unlawfully 
imprisoned and restrained of his liberty in EUCOM Mili¬ 
tary Prison at Mannheim, Germany, and is there detained 
by the military authorities of the United States, more par¬ 
ticularly the Department of the Army, of which Depart¬ 
ment respondent, Kenneth C. Royall, is active head and re¬ 
spondent, Major General Edward F. Witsell, is active head 
of that part thereof which issues all orders respecting mili¬ 
tary prisoners and others. 


in. 

That respondent, Kenneth C. Royall, Secretary of the 
Army, is the highest ranking army official who is, by law 
and custom of the military service, empowered to issue 
orders to subordinates in command including the military 
personnel who now hold petitioner in confinement and 
that he is also authorized by law and custom of the mili¬ 
tary service to order subordinates in command to release pe¬ 
titioner or to hold him in further confinement or to change 
the place of confinement or to order his return to the United 
States, and that he is vested with power to direct the mili¬ 
tary authorities stationed in the Occupied Zone of Ger¬ 
many to take such action with respect to petitioner as this 
Honorable Court may direct. 

That said Kenneth C. Royall, Secretary of the Army, 
who by reason of his official position is the person who 
has custody and control of petitioner, is a resident of the 
City of Washington, District of Columbia, and maintains 
an office for the performance of his official duties in the 
Pentagon Building, Washington, D. C. 
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That respondent, Major General Edward F. Witsell, The 
Adjutant General, has been designated and is by law and 
custom of the military service empowered to issue orders 
respecting the detention, release, transfer and confinement 
of military prisoners and all other persons held in con¬ 
finement pursuant to sentence of a general court martial, 
and like respondent, Kenneth C. Royall, by reason of his 
official position is vested with power to issue orders re¬ 
specting the custody and control of petitioner. 

That said Major General Edward F. Witsell, The 
3 Adjutant General, is a resident of the City of Wash¬ 
ington, District of Columbia, and maintains an 
office for the performance of his official duties in the Penta¬ 
gon Building, Washington, D. C. 

IV. 

That the cause or pretense of the restraint of petitioner 
is a Sentence of a General Court Martial which convened 
at Frankfurt, Germany, in the month of November, 1948, 
and which Court Martial, although devoid of jurisdiction, 
found petitioner guilty of tw T o alleged violations of the 
96th Article of War and sentenced him to be confined at 
hard labor for a period of three years and to pay a fine 
of $5,000.00. Said Courts-Martial directed further that 
petitioner be sentenced for an additional year of imprison¬ 
ment in the event of a non-payment of the fine. Immedi¬ 
ately after the sentence, petitioner was removed to Post 
Guardhouse, Frankfurt, Germany, and then transferred 
to EUCOM Military Prison at Mannheim, Germany, by 
subordinates in command to respondents herein. 

V. 

That said imprisonment and restraint are illegal and 
their illegality consists, among other things, of the fol¬ 
lowing: 
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(a) Petitioner was convicted on two specifications of 
misappropriation of a quantity of cigarettes from EUCOM 
Exchange System, and of the wrongful disposition of said 
cigarettes in alleged violation of Article of War 96. Article 
of War 96 does not define the offense of which petitioner 
was found guilty, and the alleged wrongful act of peti¬ 
tioner does not constitute an offense either under the 
Articles of War, U. S. penal statutes, customs of the mili¬ 
tary service or other laws of the United States. Petitioner, 
in any, event, was not in the military service of the United 
States and is therefore not a person subject to the pro¬ 
visions of Article of War 96 or any other Article of War. 

(b) On or about October 31, 1948, the military authori¬ 
ties in Frankfurt-Am-Main, Germany, by letter in writing 

advised petitioner that his contract of employment 
4 with EUCOM Exchange System was terminated and 
that he was discharged from performing any further 
duties and as a matter of law, having been discharged, peti¬ 
tioner may not be convicted for an alleged offense allegedly 
committed prior to said discharge. The Manual for Courts 
Martial, 1928, page 8, paragraph 10, reads: 

“The general rule is that court-martial jurisdiction over 
officers, cadets, soldiers, and others in the military service 
of the United States ceases on discharge or other separa¬ 
tion from such service .’’ 

To hold that a civilian is subject to General Courts- 
Martial jurisdiction even after discharge would be tanta¬ 
mount to holding such civilian accountable to military law 
to an extent greater even than persons actually in the 
military service. 

(c) The Court Martial which tried petitioner was with¬ 
out jurisdiction to hear and determine because of an order 
issued by General Clay, directing that civilians in the cate¬ 
gory of petitioner be tried by Military Government Courts 
which were established in the American Zone of Occupied 
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Germany. The trial of petitioner before a court martial 
was violative of said order issued by General Clay, who, in 
his position as Military Governor of the American Zone 
of Occupied Germany is the supreme law making power 
within the Occupied Zone. 

(d) That the General Court Martial which tried peti¬ 
tioner — even assuming it had jurisdiction over petitioner 
and the subject matter — was not appointed, composed or 
organized in accordance with the laws of the United 
States, more particularly Article of War 8, in that the 
Appointing Authority, Brig. Gen. Robinson E. Duff, a 
subordinate in command under respondents herein, was 
not authorized by law nor empowered by the President 
of the United States to appoint such General Court Martial 
and all action taken pursuant thereto is null and void. 

(e) That the officers appointed to serve upon said 
Court Martial, by reason of the fact that they were 

5 not all under the command of the Appointing 
Authority, Brig. Gen. Robinson E. Duff, were not 
authorized to serve upon said Court Martial and said Court 
Martial was created and composed in violation of Article 
of War 4 (see Winthrop’s Military Laws and Precedents, 
2nd Ed., 1920 Reprint, page 70). 

(f) That said Court Martial was without jurisdiction 
because of the non-compliance with Article of War 70, 
which Article of War, in substance, directs that no court 
martial trial shall be had until a thorough and impartial 
investigation of the Charges shall be made. No such 
thorough and impartial investigation was had. The alleged 
pre-trial investigation was not in conformity with Article 
of War 70 either in form or in substance. 

(g) That the trial before the Court Martial herein and 
the sentence of petitioner was in violation of the Articles 
of War, the Manual for Courts-Martial, 1928, and the 
Constitution and laws of the United States, more particu¬ 
larly the due process clause and the clause guaranteeing to 


all persons, other than those in military service, the right 
to trial by jury. Said trial and sentence and petitioner’s 
present confinement is in violation of the Constitution of 
the United States and laws thereto appertaining and peti¬ 
tioner’s imprisonment is a nullity and his restraint illegal, 
all of which facts will be fully established upon a trial upon 
the merits. 

VI. 

No previous application for the relief herein sought has 
been made to any Court or Judge. This petition is verified 
by one, other than the prisoner, for the reason that peti¬ 
tioner is held outside the United States and the distance 
and time elements make it impractical for the prisoner to 
sign and verify same. In addition, it is doubtful if there 
is a person available at the place of confinement who 
is authorized by law to acknowledge petitioner’s signa¬ 
ture. 

6 WHEREFORE, your petitioner prays that a Writ 

of Habeas Corpus issue or in the alternative a Rule 
to Show Cause Why a Writ of Habeas Corpus should 
not be granted, directed to the Hon. Kenneth C. Royall, 
Secretary of the Army, and Major General Edward F. 
Witsell, The Adjutant General, and their subordinates in 
command, commanding them to have the body of Darwin 
H. Browell, together with the cause of such imprisonment 
and restraint forthwith before the United States District 
Court for the District of Columbia or the Judge granting 
said Writ. 

James D. Graham, Jr. 


CITY OF WASHINGTON 
DISTRICT OF COLUMBIA. SS.: 

JAMES D. GRAHAM, JR., being duly sworn, deposes 
and says: That he has read and signed the foregoing peti¬ 
tion and knows the contents thereof; that all matters 
therein contained are true except those matters stated on 
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information and belief and that on such matters he believes 
them to be true. 

James D. Graham, Jr. 

Subscribed and sworn to before me 
this 13th day of January, 1949. 

Elizabeth V. Franzoni 
Notary Public, D. C. 

JOSEPH S. ROBINSON 
99 Wall Street 
New York, New York 
James D. Graham, Jr. 

HARRINGTON & GRAHAM 
454 Washington Bldg. 

Washington 5, D. C. 

Attorneys for Petitioner 

• • • • 

7 Filed Jan 15 1949 Harry M. Hull, Clerk 

Order Authorizing and Directing Respondents 
to Show Cause 

It is on this 15th day of January, 1949, ordered that 
the respondents, Hon. Kenneth C. Royall and Major 
General Edward F. Witsell, either in person or by coun¬ 
sel, appear in this Court on the 25th day of January, 1949, 
and make return to the said petition and show cause, if 
any they have, why a writ of habeas corpus should not 
issue, and it is ordered that the respondents serve on the 
petitioner a copy of their Answer to this Rule on or before 
the 24th of January, 1949. 

Matthew F. McGuire 
Judge 

• • • • 

8 Filed Jan 24 1949 Harry M. Hull, Clerk 

Motion to Dismiss 

Comes now Kenneth C. Royall and Edward F. Witsell 
by their attorney, George Morris Fay, United States At- 
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toraey for the District of Columbia, and moves the Court 
to dismiss the complaint on the grounds that: 

1. This Court lacks jurisdiction over the person. 

2. This Court lacks jurisdiction over the respondents. 

3. This Court lacks jurisdiction over the subject mat¬ 
ter. 

George Morris Fay 
George Morris Fay 
United States Attorney. 

John J. O’Leary, 

John J. O’Leary, 

Assistant United States 

Attorney. 

• • • • 

11 Filed Jan 28 1949 Harry M. Hull, Clerk 

Order Granting Motion to Dismiss a/nd 
Discharging Ride to Show Cause 

The above entitled cause coming on for hearing this 
25th day of January, 1949, and upon consideration of the 
petition, the rule to show cause, and the motion to dismiss 
filed herein, and it appearing to the Court that the peti¬ 
tioner is not confined within the District of Columbia and 
is therefore not within the territorial jurisdiction of this 
Court; and further, that the respondents named are not 
the proper parties before this Court, it is by the Court 
this 28th day of January, 1949, 

ORDERED, That the rule to show cause is discharged 
and the petition for a Writ of Habeas Corpus dismissed 
for lack of jurisdiction. 

David A. Pine 
Judge 

Seen: 

Harrington & Graham 
Copy mailed to 

Harrington & Graham 
1/26/49. 


